
HARVESTING IS
VERY DIFFICULT

Rains Have Beaten Down the
Wheat Crop in Certain

Sections.

TOBACCO CROP BENEFITED

Warm Weather, With Abundance
of Moisture Sends Plants

Ahead.

General Situation: Tho -weather of tho

week was warm ln all snetions of tho

Stnto anil, for tlio most part, showery.
hero woro, however, «.omo lo¬

calities where rain was lacking.
So far as tho growth of crops wns con¬

cerned, the prevailing conditionna left

nothing to be desired, a-, all classes of

vegetation mndo a rapid nnd vigorous ad¬

vance, but ilcltl work was much inter¬

rupted, nnd in places entirely .u_.pet.d6d,
on account of the rain, nnd Iho fields nt

tho close, of the week had become grajssy
and much in need of cultivation. In thoso
localities whore rainfall was lacking the
reverse is true. Crop growth was re¬

tarded somewhat, but Held work and har¬
vesting was carried forward. Minor crops
of all kinds are, as a general thing, do.n_j
very well, gardens especially being well
advanced and yielding abundantly. The
hay crop so far is short, but hns been
¦saved i:i good order. Thc present im¬
proved condition of mowing meadows
gives promise of better returns for lato
hay.
Winter wheat harvest was much de¬

layed by the showery weather noted, and
considerable damage has developed locally
os a result of rust. Local heavy rains
beat down file, crop, and In places tan¬
gled It so thnt harvest will be difficult.
In Tidewater and portions of Middle
Virginia and the Great Valley, harvest
has· been completed and tho crop is in
Shock. Thc yield for stand, though some¬
what reduced bv rust an smut, is still
good. /
Winter oats harvest v yun in some lo¬

calities and was pro /ited as fast as
weather conditions p* /flitted. Elsewhere
the crop is rlponin*/fast and Rood re¬
turns are indicated.
Spring oats: Locally I his crop is in

need of rain, but as a rule sufficient mois¬
ture has üeon liad for it, and It Is ln an
excellent condition of growth and vigor.
It is ripening evenly and straw and
stand are good.
Corn mude grout progress during the

week, tho weather being very favorable
for it. The early planting Is tassellng
and the late piantine coming forward
rapidly. The abundant rainfall, wh.lo

Î>romoting rapid growth, Interrupted and
? some instances entirely suspended field
work; hence the crop Is grassy quite gen¬
erally and in need of cultivation. Lay¬
ing by has begun in portions of the
Tidewater division. .

Tobacco in the Held has been benefited
hy the rains and warm weather, und has
made very satisfactory progress. Lo¬
cally, however, tut and bore worms are
«inflicting damage on the crop, and want
of rain is delaying late transplanting.
Potatoes (Irish) are an excellent crop,

and heavy shipments aro being made
from the trucking districts. Locally,
blight has reduced the yield, Sweet po¬
tatoes are uuite promising.
Fruit is still falling heavily, and that
«emainine on the trees is in many locali-
Jús defective. Apples are becoming
icarce except locally.

IN HENRICO COUNTY.

Warrant for Trespass.Two New
Attorneys in County.

'Squire G. W. Thomas yesterday issued
a warrant for the arrest of Mr. Henry
Rohling-, a well known young man of
Henrleo county, upon a charges of hunt¬
ing upon posted ground. Mrs. Blanc Al-
lard swore out the warrant and It was

placed In tho hands of Constable Samuels,
who made the arrest.
Deputy Clerk Phillips and Justlco of

the Peace J. T. Lewis, of Henrleo county,
have recBived notice that they have
passed tho necessary examinations ahd
are now qualified to practice law. Both
gentlemen are well known in the county,
and are receiving the congratulations of
their friends.
Leftwlch Richardson for being disorder¬

ly on a Seven Pines Street car was fined
$10 and costs by 'Squire J. T. Lewis, of
Henrleo county, yesterday. Captain A, B.
Gulgon, for tho company asked tho
court to be lenient with the youth.
Mr. John Unck, a butcher on Williams-

burg Avenue, Fulton",-lost-, his wallet con¬
taining J1C2 MOndSiy afternoon whllo
driving down River food, After going
several miles he felt ln his pocket for
tho wallet and found that he had lost It.
Ho retraced his steps but found nothing
of the money. Mr. LInck offers a reward
of "CO for thc roturn of tho wallet.

MADE SEALS AND-STAMPS
FOR THE CONFEDERACY

In a recent special article from Wash¬
ington on the "Seal Maker for the
Confederacy," there was a mistake mado
Jn tho naines. The spocial correspondent
referred to Mr. Herman Baumgnrton,
who recently died, as thc man who mado
all tho seals'of the Confederacy; As
a matter of fact, it was Mr. Julius 13.
Baumgi*<rt<*n, an elder brother, who is
bale and hearty ut the auo of three¬
score and ton who rendered the Con¬
federacy this valuable service. Mr.
Baurngarten, who now makes his home
In Washington, whero ho is engaged
In business, made both seals and pos¬
tage stamps and also made the flrst
Confederate notes issued In Richmond.
This work was done at what was then
"No. 161 Main Streut.

A Sad Case, Indeed.
Some four weeks ago there was pub¬

lished an appeal from Captain E. J.
Euker, formerly commanding the Stuart
Horse Guards to tho old members of his
command, to contribute something to a

fund for the relief of Kemper Coleman,
former bugler of »he old troop, who is
111 at hie homo. No, 'SOU west Marshall
Street, wltnoui nny means of support.
Last October lie fell 111 of typhoid fever,

from the affects of which he has never
recovered. Ills heart becoming affected
and being left ton weak to perform Ils
proper functions, dropsy has set ¡n and ho
Is now In a helpless condition.
For ? young man thirty-two years of

.go, who heretofore has enjoyed tho best
Of health to he suddenly stricken down
end forced to see his dear ones, mother,
ivife nnd two little boys, the third ono

having died thron weeks ago, ?--end all
their time and efforts In attendance upon
himself without pny Income or means,
must be a wome affliction than words can

describe.
Such a case tills ¡s and doubtless It will

r-Ppeal to overy one who has a clmrltaolo
heart.
Any contribution tont The Tlmes-Dls¬

patch, or to Captain E. J. Euker, No.
Vifil East r.'Hry Btreol, will be gnitefuViy
tvcftno'wledged and promptly forwarded to
Mr. Coleinan.

His Sister Dead.
Rev, J. Vf, Kenney, of Richmond Col¬

lege, received a telegram Monday an¬

nouncing the death of his sister, Miss
Anni« Pelle Kenney, In Covington, Va.
The funeral wa.-i in lluenn Vista,
Mr. Kenney Ik pastor of llurdy Central

-Kvptlut Cbu-«h. Henrlco county.

TEXT OF PETITION
II

Counsel for Fisher and Others
Present a Strong", Argument

for Review.

ONE POINT CONTENDED FOR

Was Redress Obtainable Throug!
thc Action of the Corporation

, The Issue.

A petition for a rehearing of the now

celebrated caso of tho Virginia Passenger
and Power Company vs. George E, Fisher
and others has been forwarded to tho

Supremo Court of Appeals ot Virginia,
now sitting at Wythevlllo, Vn.
This cause, It will bo remembered, orig¬

inated In tho Corporation Court of thu

city of Petersburg In a suit brought by
Fisher nnd others against tho Virginia
Company, the trial court holding that
the said company wns Insolvent and plac¬
ing Its affairs In receivership. Tho same

company and Its cognate corporations,
tho Richmond Passenger and Power Com¬
pany and tho Richmond Traction Com¬
pany, had already boon placed ln charge
of receivers by tlio United States Court
for thc Eastern District of Virginia.
Tho complainants In tho original suit,

Georgo E. Fisher, Charles Hall Davis
and Philip Rogers now usk tho Supremo
Court pf Appeals of Virginia to rehear
and reconsider Its decision recently ren¬

dered, whereby the decree of the Corpo¬
ration Court of Petersburg was revcrsel
and remanded,

Counsel for tho petitioners base their
peUtlon for rehearing on this contention:
That tho bill docs allege such a stato
of facts ns shows that redress was not
obtainable through the action of tho cor¬

poration. The Appellate Court held a

view contrary to tills contention. On
this difference of view counsel for peti¬
tioners offer further argument and sub¬
mit sugestiona as to the grounds for the
rehearing asked for. Counsel do not ques¬
tion tho rule adopted by tho court, but
contend that the case at bar Is governed,
not by the rule, but comes under tho
exception specifically made In that case.

That exception provides "unless there be
something illegal, oppressivo or fraudu¬
lent, unless there be something ultra vires
on the part of the company or on the
part of a majority of the company, so that
they aro not lit persons to determino It,"
etc.
Tho petition reviews in great detail the

long and Involved litigation, and cites
many decisions applicable to thc point
at Issue: Whether or not tho bill alleges
such a state of facts aa shows that re¬
dress was obtainable through tho action
of tho corporation.
The full text of tho petition for re¬

hearing is published elsewhere ln this
issue, and will doubtless prove Interest¬
ing to all who have followed this in¬
teresting and Important case, Involving as
it does questions of vast, if not vital,
importance to all corporations and their
government and control.

SPIDER OUT AGAIN.

This Interesting Publication, a

Credit to Richmond College.
After a lapso of flvo years, tho students

of Richmond College have again awaken-
ed to tho pleasures and advantages ac¬

cruing from tho preparation and publi¬
cation of a collego annual; and as a re¬

sult of this resurrection of college spirit
tho illfth volume of "Tho Spider" has
just made its appearance In overy way
the book reflects credit upon those con¬
cerned in its production. it is com¬
plete, carefully edited, profusely and in¬
terestingly illustrated, and handsomely
printed. The volume is dodlcatcd to· T.
C. Williams, Esq., founder of the Rich¬
mond Collego Law School.
Among tho interesting matter that

"The Spider" contains may ho men¬
tioned a list of .the faculty of the col-
lego, with tholr photographs and educa¬
tional records; histories of tho severnl
classes written In humorous vein, in¬
cluding college records of tho individual
members; full lists of all clubs, societies,
fraternities and athletic teams, with ac¬
companying' half-tones; several original
short storlos nnd poems; and various
skits and "grinds" on fellow-students
or professors. In addition to the plen¬
tiful photographic Illustrations, thoro are
a number of contributions from amateur
nrtists, somo of those In color by Mr.
Otoy D. Minor heing "par tfcmlarly striking.
"The Spider" for 1005 leaves little to

he desired, n.nd will gel ? hearty wel¬
come from tho friends of tho college and
of tho students. Having thus evinced its
ability to produce nn annual that com¬

pares favorable with tho publications of
much larger Institutions elsewhere, the
local collego will not be expected to
defer the publication of volume VI. tor
another five years. Tho siaff who help¬
ed mako tho success of tho prosont vol¬
ume Is composed of Samuel ?. Temple-
man, editor-in-chief; York Coleman, bu**-
InosH manager; John ?. Cutchlns, art ed¬
itor; Fred G. Pollard, XV. II. Brown,
E. XV. Hudglns, W. Monome Gravati,
L, \V. Smith, Cosby M. Robertson, C.
C. White, ?. O. ICdmundsnn nnd Miss
Helen Hakor. Tho hulk of the credit,
however, should perhaps bo given to tlio
business manager, Mr. York Coleman, of
Bedford county. Tho lettor press Is by
Ihe Diet? Printing Company, or tins city.

MUST BE GOOD.

Young Men Who Are Disorder¬
ly in Parks Needn't Expect Mercy
There will be good behavior In tho dif¬

ferent city parks each night, and espe¬
cially will the behavior of all young men

have lo bo exemplary on nights when
music Is furnished.
This Is an edict that has gone forth

from Chief of PolIco Werner and tho
sentiment is echoed by Justice Crutch¬
field. Little mency will he shown young
men who net In a disorderly manner In
the city parks, when thoy appe,*ir 1)0foro
the court over which presides tha Illus¬
trious Crutchfield.
Patrolmen have been notlflod that no

loud whistling or boisterous conduct will
be. tolerated for an Instant. Citizens who
go to the park to enjoy the evening listen¬
ing 10 the music will not bo worried by
Um "faut" young men or the would-be
funny sports, for the police will ho on

hand.

Will Have a Crab Feast.
The formal opening of the summer

gulden uf tho Manhattan Club, which
wits i)OBt:ioned from Uist week on ac¬

count of the death of the sister of Man¬
ager Janiejä Munn, will be held to-inor-
row night¦ An orchestra has |>eyr. en¬
gaged for thc- evening, and tho members
of thn club will bn treated to a "crab
feast," tho like of which lias never be¬
fore been seen in the city.

Walt and watch for the Forctd Sale,
It will be tv your laterizi,

Petition foi Rehearing.
? ? THE SUPREME COURT OF ??-
1 PEALS OF VIRGINIA, ?? WiTITK-

yititia.
Virginia Passenger nhd Power Company

vs.
George E. Flshor nnd others.

PETITION FOR REHEARING.
To tho Honorable Judges of tho Supremo

Court of Appeals of Virginia: ,

Your petitioners. George E. I'lsrer,
Chorlos Hull Davis nnd Philip Rogers,
respectfully apply for a. rehearing of the
above-styled cause, In which an order
reversing tho decree of tho -lower court
was handed down and filed on the. loth
day of June,,. 1005, , ,_.¦.'¦._.
Your petitioners nre satisfied thnt tho

court) in tho consideration of this case,
bv reason of the voluminous record, lias
failed to notice, or nt leitet to appreciate,
some or the material facts apparent In
the record, and upon which the decision
Is rounded, ns several of those facts, mort
material to Ihe decision of this caso, have
been entirely overlooked, or at least arc

not referred to in the written opinion.
In Its opinion the court has ascer¬

tained, contrary to the contention of theso
petitioners, first, that tho ordur appealed
from was an appealable order; second,
that the bill does not allogo such a state
of facts as shows that redress was not
obtainable through tho action of the cor¬

poration, nnd thnt, therefore, these pe¬
titioners, as stockholders, could not main¬
tain the suit; and third, that thoso pe¬
titioners, as bondholders, could not main¬
tain tho suit for tho reason thnt thc
trustee in the deed of trust referred to
In the proceeding.., represented them as
bondholders, could not maintain tlio suit
except after request nnd refusal of tho
trustees to Institute tho same.
As to tlio llrst nnd third positions

taken, these petitioners, though, with
grent deference, differing from tho court,
do not wish to present any further argu¬
ment; but ns to tlio second point, to-wlt,
that the bill does not "allege such a
state of facts ns shows that redress was
not obtainable through tho action of the
corporation," wo desire to submit tho fol¬
lowing suggestions as tho grounds for
the rehearing prayed for:
Tho rule adopted by tho court Is that

laid down by the United IStatos Suptemo
Court in the cuse of Hawes vs. Oakland,
lOt U. S., whero.i on pages 456-7, the court
says, "But perhaps the host assertion
or the rule and of tho exception to It
are found ln the opinion of tho court by
the sanie learned Justice, In MoDougail
vs. Gardiner, in 1S75, I Ch. Dlv. 13; ? am
of opinion,' he says, 'that this demurrer
ought to be allowed. 1 think it is of
the utmost lmportanco in all theso con¬
troversies that the rulo which is well
known in this court as the rulo In thu
MoKley vs. Alston, and Lord vs. Copper
Miners I Co., und Foss vs. Harbottle,
should always be adhered to; that Is to
say, that nothing connected with tho
internal d'sputos between shareholders Is
to be mado -tlio subject of a bill by some
one shareholder on behalf of himself
and others, unless thero bo something
illegal, oppressive or fraudulent; unless
there'Is something ultra vires on tho
'part of the company, qua company, or
on the part of a majority of the company,
so that they are not ut po.aons to determln.«
It, but that every llii^auon mu_t be in
the name of the company if the company
really desires It; because thero may be a
great many wrongs committed in a oom-
pany,.there may be claims against di¬
rectors: there may be claims against offi¬
cers; there may bo claims against debt¬
ors; there may bo a variety of claims
which «a company may well be entitled
to complain of, but which, as a matter
ot good senso, they do not think it
right to make tho subject of litigation;
and it is tlio company, as a company,
which has to determine whether it will
make anything that Is a wrong to the
company a subject matter of litigation,
or whether It will take steps to prevent
the wrong from bo.ng done.' "

The same rule Is laid down ln the case
of Dunphy vs. The Travelers' Newspaper
Association, 116 Mass., pages .97-8, which
is also relied upon by the court, which
states that "'Even when their acts ai;o
ultra vires or otherwise illegal, tho com¬
plaining member must flrst seek his rem¬
edy within the corporation. The only
exception to the rule that a stockholder
must apply to the directors, and aiso, if
need be, to tho corporation, for redress
of a wrong done him, beforo he can
sue In a court of equity, for himself and
on behalf of other stockholders, is when
it appears that such application would
be unavailing to protect his rights · * ·

THEY MAY HAPPEN WHEN THE DI-
RECTORS THEMSELVES ARE THE
WRONG DOERS OR ARE IN FRAUD¬
ULENT COMBINATION WITH THEM.
OR WHEN THE CORPORATION IS
CONTROLLED BY" THEM, or when it
Is necessary that action should bo taken
too speedily to leave timo for a corporate
meeting of the stockholders."
(Caps ours.)
The rule, as so announced, is not Ques¬

tioned, but It. Is Insisted that tho case
at bar Is the exception to tho rule, which
Is as distinctly marked and clearly rec¬
ognized as the rule Itself, and appl.es
to all eases In which the allegations
of the bill show that thoro have been
ultra vires acts on the part of a com¬
pany acting through its directors, or that
thero Is a combination between the ma¬
jority stockholders or among the direct¬
ors, either to alienate Improperly tho
property of the compaly, which they
had no right to alienate, or to gain for
themselves personal advantage at tho ex¬
pense of the company.
Tho decisions from which the court has

quoted upon tills point, and upon wh ch
its opinion seems to be founded, are
Mount vs, Rudford Trust Co., »3 Va. -127;
Tuscaloosa Mfg. Co. vs. Cox, (!0 Ala. 71;
Dunphy vs. Travelers' Newspaper Asso¬
ciation, Uli Mass, p. 495 et seq.; Hawes
vs. Oakland, 1£M U. S. In each of theso
cases the suit was instituted to correct
what was an Intra vires act of the cor¬
poration, and it was not a cose where
ultra vires acts on the part of tho cor¬
poration wore charged to have been com¬
mitted, as is the case hero, and in each
of those cases it Is stated substantially
that where facts are alleged which ren¬
der it. unreasonable to suppose that re¬
dress can be gotten by application to tho
company, such request need not bo made.
It Is true, that although the act be ultra
vires, yet ln order to enable the stock¬
holder to Intervene and bring suit, It
must appenr that ho has compiled with
the rule, or that the situation is such that
the rule does not apply; but we take It
that where the act Is ultra vires a much
fuller statement of tho facts and circum¬
stances Justifying interposition of the
court on the part of a stockhold·*'' would
be required than In a case where tho
allegations of the bill .are that the acts
complained of are ultra vires and re¬
dound to the personal ¡nturest of one of
iho directors himself, to the great detri¬
ment and probiiblo destruction of the
company.
The rulo announced by the court In th's

regard Is not compluned of, but wo insist
that this case comes within the well de¬
fined exception to the rule, and shows a
case where thore Is revealed such a stato
??' facts as would render fut do any ap¬
plication to the board of directors to
correct tho wronirs comnlalned of. Tho
opinion handed down conceda·, that it
was useless for the complainants to have
applied to the stockholder l'or relief,
but holds Ihat tlio facts d.«closed In tho
bill do not show thut a requo.-t to thu
directors would have boen useless.
Tho court, In Its opinion, states that

"tho complainants do not ullege who or
how many directors there wero when this
suit was brought. Thero is an exhibit
filed with the bill, which shows that for
tho year ending December 31, 1903, tho
board consisted of nine members. How
many of thoso wero old and how many
wero new directors, Is not shown. What
oillces or positions of trust the new di¬
rectors held under Mr. Frank Jay Gould,
which would havo prevented them from
faithfully performing their duties us di¬
rectors, are not stated."
Wo respectfully submit that tlm court

Is In error In this statement. The bill
(pago Cfi of tho printed record) states that
ln December, 1803, the control of thu coni-
puily passed from Mr. Fisher to Mr,
Gould, and that tho company "was then
being operated by a board of directors,composed of Frit-/. Sitterdlng, who w>is
tbc president and a director; Augustus
Wright, who was vice-president und a
director; Jumes D. Patton, Louis E.
Spencer and C, R. Distia»;" and In Ex¬hibit 17. filed with the b.ll.iis a part of
It, which was the answer of thu Vir¬
ginia Passenger and Power Company,
Ithd tn another suit ln thu HustlnKs Court
of Petersburg on May ¡Id, l!KH. between
the sunn· parties, the company states
as follows (pago 330 of tho record): "Re¬
spondent admits Unit Frank Jay Goul...
Edwin Gould, Alfred Skltt, a. II. Calef,
G'uv Phillips, ?. Wright, 'William ?.rth-
rop, J. D. Patton and F. Sitterdlng are
Ils duly elected directors;" and, on pake
EMO, It proceeds: "Respondent adulili. thJit
Frank Juy Qould Edwin Oould, Alfred
Bkilt, A. H. Calef and Guy Phillip« »G«
rustriente of the Slate of Now York: th it
Frank Jay Gould has his olllco ut 19Ó
Proudway, New York; Hurt tiiusu gentle-
mwi aio coniii'cied with corporations in
which the «uld Frank Jay Gould Is in-
leivüUd, but Uovi, noi uwu or cuiiU·.!;

but this respondent believe.: that this does
not. disqualify from "from" noting as di¬
rectors in any other company In which
Frank Jny Gould. may be Interested."
The statements contained In this nn-

swor of tho Virginia Passenger and Pow¬
er .Company, filed as an exhibit with the
bili, tnkcil togothct· with the other exhibit
referred to hy tho court, nnd found on
pngo .119 of thc record (being the annual
report of the president "P to December
81, 1D03, giving tho «ame directors of
the company), ¿io show "how many of
these were old nnd how many were new
directors;" nnd nlso shows, ns nearly as
(he plnintlffs could ascertain, "Wie offices
or positions of trust thnt the now di¬
rectors hold under Frank J. Gould, which
would hnvo prcv.ntod them from faith¬
fully performing tholr duties ns di¬
rectors."
Tho court, In "Its opinion, gives whnt

seems to It to bo "tho material state¬
ments of tho bill Upon this question," nnd
founds Us Judgment thereon. Theso state¬
ments are to thc effect that Frank Jny
Gould held a controlling Interest .In tho
stock, under tho terms of tho Adjustment
Agreement; that-lib hnd continued in of¬
fice, ns directors ot the company, all, or
nearly all, of thc directors who were then
In office, nnd who recommended thc exe¬
cution of tho 'agreement; that ho hnd
put in himself and his brother, nnd other
persons holding offices and positions of
trust under him; that ho had assumed
control, und personrill? d.rooted, all tho
acta and doings of the'eompnny; that tho
board of directors elected and continued
In oltlco by him aro, and always have
been, subservient to his wishes, and havo,
In elfect, colluded will» him ln tho acts
of spoliation committed by him on tho
property nnd assets of tho company: that
iho ofllcers nnd directors are, and always
have boon, wholly subservient to
his wishes; that «Inco Mr.
Gpuld took possession, thc com¬
plainants ln the original bill have
sought In various witye to got from the
ofllcers of tho company Information as
to Its action., and financial condition, etc.,
but hnvo been refused all such Informa¬
tion. Whllo all this Is true, yot wo re¬
spectfully submit that the moet material
allegations of the bill, showing the vari¬
ous acts ot spoliation committed by Mr.
Gould, and in which thc various directors
colluded with him, arc entirely omittod
from this enumeration by the court, and
thnt those omitted allegations oro tho
facts upon .which- theso netitlotiors roly,
as showing such a condition of affairs
ns rendered It worse than useless for
them to have, applied to the board of
directors to correct tho wrongs complain¬
ed of. ,

It Is shown by Exhibit 17, nied as part
ot the bill (pago 339 of record) that
Frank Jay Gould, Guy Phillips, F. Sitter-
ding and William NOrthrop aro salar.ed
and executive ofllcor.. of this company;
nnri also that F. Slttcrdlng Is tho presi¬
dent, and Auguetus Wright, thc vice-
president,. ot the company; and tho bill
alleges that tho plaintiffs "havo sought,
both from thc officers of tho company,
at its ofllce in Richmond, and nt stock¬
holders' meotinKS, Information with refer¬
ence to tho operations and condition of
the company, but all Information in ref¬
erence to tho affairs of tho compati y has
been refused, both by its officers nn| di¬
rectors, at Its office in Richmond, and
also at tho stockholders' meetings, whero
thoy have propounded questions and
sought information, which has been un,·
formly and in every caso refused them;
and they allege and aver that tho officers,
"directors" and servants of said Virginia
Passenger nnd Power Company are now
and have, since the 23d day of December,
been wholly subservient to the. will and
wishes of said Frank Jay Gould, who hns
personally directed, controlled and. carried
into effect all the acts of spoliation
which are herein complained of."
This allegation distinctly states that

the information was sought by-the plain¬
tiffs both from stockholders and from
tho directors, and that any. Information
was persistently refused, both by tho
stockholders and by tho directors.
The bill charges-that Frank Jny Gould

hns Improperly and fraudulently appro-
pi iatcd to his individual use $¡500,00. of
bonds, and all of. tho stock, of the Rich¬
mond and Petersburg Electric Railway
Company, being the full ownership of
said company, known as the inter-urban
line, belonging to the Virginia Passenger
and Power Company (record, pages 70,
71); and the allegation of tho bill is that
in this act of spoliation, the directors, in
effect, colluded .with G'ould, and aided him
ln so defrauding the company.
The bill further, charges that Frank

Jay Gould had appropriated to his own
uso, nnd claimed to hold for himself and
his sister, Miss Helen -Miller Gould, be¬
tween flvo and six-million dollars' worth
of bonds of the company, which he pro¬
fessed to, have taken under and In consid¬
eration of tho Adjustment Agreement, the
provisions of which said-agreement.should
have been perforrhed by him, but had
not been complied·.with, and that, there¬
fore, he was not entitled to hold"-'the
said bonds; and in, this act it Is charged
that the board of dlrecotrs have, ???
eirect coiiuaea wivn mm.·-
Tho bill furthon charges that Frank

Jay Gould had procured the Virginia
Passenger and Power Company to con¬
sent to sell to himself, under the name
of the Charlotte -and Prnco Edward
Electric Railway and Improvement Com¬
pany, largo quantities .of property, which
were covored both by the mortgage of
tho Southslde Railway and Development
Company and the mortgage of the Vir¬
ginia Passenger and Power Company, il.
eluding the lease qf the Upper ___¿>pomat-
tox Company, and also divers other p.eces
of property and water rights along tho
Appomattox River, owned by the Vir¬
ginia Passenger and Power Company, and
which were absolutely essential to Its
development, at a price and consideration
wholly inadequate (record, page 78); and
it alleges that in this act of spoliation,
the directors, who wore wholly subser¬
vient to the wishes of Frank Jay Gould,
have in effect colluded with him.
Tho bill further charges that Frank

Jay Gould (a director of the company)
had secured the title to the property and
water rights located on the Appomattox
River, above the dam in tho Upper Ap¬
pomattox canal, which had previously
been purchased by F. Sltterding and A.
Wright, two of the directors of the com¬
pany and its president arid vice-president,
respectively, for and in behalf of tho com·
pan ? (record, page 51), to be conveyed to
William Northrop, trustoe, (said Northrop
being also a director of the company), on
the distinct representation that the same
would be held by the said Northrop, trus¬
tee, for the use and benefit of said Vir¬
ginia Passenger and Power Company,, and
lo be turned over to the said company
uiion the repayment to him of the pur¬
chase prlco; and, In splto of this, tne
said Gould has caused tho soJd Northrop,,
trustee, to convoy or agree to convey,
to the Charlotte and Prince Edward Elec¬
tric Railway and Improvement Company,
a corporation owned and controlled by tho
said Gould, tho title to tho said lands, and
now, through tho medium of the Char¬
lotte and Pr.nco Edward Electric Rallwuy
and Tmnrovemont Coninany, so owned and
controllori by him, he, the said Frank
Jay Gould, proposed to mako It Impossi¬
ble (through his ownership of said lands)
for the Virginia Passenger and Power
Compary to develop the water power of
tho Appomattox River, as therotofoio
contemplated (record, page 78); and it
alleges that In theso acts of spoliation
and destruction of tho Interests of the
corporation, the directors of i__- com¬
pany have been wholly subservient to
the wishes of sold Frank Jay Gould,
and have, ln effect, colluded with him.

It Is charged in tho bill that at tho
timo tho control of tho Virginia Passen¬
ger and Power Company passed into the
bunds of Mr. Gould, thoro wero ox.sting
contracts between tho Virginia Passen¬
ger and Power Company and tho Ailamlo
Development Company, whoroby the At-
lantlo Development Company had agreed
to pnrr.liaso $_,550,1)?0 of the bonds ot the
Virginia Passenger and Power Company,
at the rato of i*0 conta on tho dollar; and
It is also alleged that under tho terms
of tin.· Adjustment Agroomcnt, the sa.d
Frank Jny Gould agreed to wind up and
dissolvo the Atlantic Development Com¬
pany by paying otf its debts. It is fur¬
ther charged that Mr. Gould, professed
to havo wound up and dissolved tho
Atlantic Development Company, thereby
releasing Ils contracta with tho Virginia
Passenger und Power Company, nnd that
he, tlm said Oouhi (a director of tlio com¬
pany) had appropriated to his own uto
between Ilvo and six million dollars of
bonds of tho Virginia Passengor und Pow¬
er Company, wh.ch ho claims to hold un¬
der and by virtu« of the tonn* at the
Adjustment Agreement; but that he, {?,ß
si.iii Frank J. Gould, and ' Miss Heien
Miller Gould "have not fairly and fully
curried out and performed tho said con¬
tract on their part, and, therefore, are
not entitled to tho benefit of said con¬
tract, nor to tlio stocks and bonds which
they took possession of under color of
right under aitici contract, and should
now be required to account for the eame,"
(Pagi·. .7, (18.) And it Is further charged
(page .?)· that oil the bonds, und practi¬
cally all tho stock, of the Virginia Pas-
sen_.pi· und Power Company, held by tho
-uni Frank Jay Could and h.s sister, M ss
Helen Miller Gould, "were acquired by
tlieni under and in pursuance of the pro¬
visions contalnod In the Adjustment
Anji'i'inciit shove» referred to, the condi¬
tions of which, aa your orators aver, havu
never b'ïvu performed by lilmself or Mise

Helen Miller Gould." And the bill also
charges that, In all these transactions
where Frank Ja\- Gould released the con¬
tracts of the Virginia Passenger and Pow¬
er Company with the Atlantic Develop¬
ment Company, and possessed lilmSelf
of-'tho property and assets Of thc Vir¬
ginia Pnssengor and Power Company, tho
board of directors of the said company,
In effect, colluded with him.
It Is nlloged In tho bill (Record, pago 72)

that nt the time tho control of the com¬
pany passed Into the hands of Mr. Gould
W.OOO.OOO of bonds, mentioned in subdi¬
vision (c) of Article I of tho mortgage,
a copy of which' Is filed as an i,._!ilblt
with tho bill, was still In the treasury
of tho company, subject to Its use and
disposition, under and In pursuance 'of
said mortgage; and also alleges that at
the timo the bill wns filed, practically the
wholo of that fund, as well as nil thc teil
Of iho bonds socurod by the mortgage,
except thoso reserved to pay oft the un-
deriving bonds, hnd bnon Issued and wero
outstanding, "although the flontlng debt
of thn Virginia Passenger and Power
Company, according to a report mnde by
the officers of the company, under the
management of said Frank Jay Gould,
Is largor now than when the control of
the company was acquired by said Oould,
and, although tho Improvements In con¬
templation at the timo the said Gould
took control of tho company are far
from being completed, and are not In
condition to Increase the revenue of tho
company at this time."

It Is nlso alleged that tho company Is
utterly insolvent, "and that the said
Frank Jn.v Gould has largely producedthat condition of affairs bv the unlawful
appropriation to himself of the assets and
property of the company, nnd by h s
reckless and improvident management of
the same."

It also alleges that tho board of d -

rectors elected by Frank Jay Gould has
mado no report of any sort to tho stock¬
holders of tho company, showing Its con¬
dition and orjeratlons, slnco Frank Jay.Gould assumed control of tho company.(Record, page 7(1.)It also charges that tho plaintiffs hnd
sought, "both from tho oiilcers of the
company, in its oltloes at Richmond, and
at stockholders' meeting, information
with reference to the operations and con¬
dition of the company; that all informa¬
tion with reference to the affairs of the
company had been, refused, both by Its
officers nhd directors, at its office In
Richmond, and oleo at tho stockholders'
meetings, whero they had propoundedquestions and sought Information,' etc.
Under those circumstance··, It was abso¬

lutely Impossible for the plaintiffs to statospecifically how the assets of thq com¬
pany had been squandered, because thoy
wero not permitted to see the books ot
the company, and wore refused by tho
officers, directors and stockholders anyInformation with reference to It; but
we submit that the allegation hero is
dlstlncti that by the fraudulent manage¬
ment of Mr. Gould, acting with tho collu¬
sion of the board of directors, vory largoquantities of the bonds of the companyhad been appropriated by. him, and a
great part of what he reports as the
floating debt of the company was due to
him, while thero had been practically no
improvements made by him In the prop¬erty as It passed Into his hands, and no
new property had been acquired. In all
these actions, by which theso disastrous
results wero produced to the company,it is charged that the directors colludedwith Mr. Gould, and aided him in tholr
commission. t
These allegations of the material facts

ln the bill thc court has not referred to
In Its opinion, and these arc the specificacts and circumstances which wore relied
upon by the plaintiffs In tho original case
as showing a state of facts from which
It would appear that any application to
the Board of Directors to protect theirrights would be unavailing, and also to
show that the directors themselves wer«
the wrongdoers, or In fradulcnt combina¬
tion with the wrongdoers, and that the
corporations wns In their control, which
clearly brings this case under tho in¬
fluence of the exception to the rulo, and
not under the rule Itself.
With reference to the proposed appro¬

priation by Frank Jay Gould of the
whole of thc Interurban line, which was
the property of the Virginia Passenger
and Power Company, without any con¬
sideration moving to said company, it
also appears from tho bill thut tho object
had In view ln making snld assignment,
and,also In selling various othor pieces of
property which were covered ,by the
mortgage of the Virginia Passenger and
Power Company and nlso by' the mort¬
gage of the Southside Ttallway and De¬
velopment Company, one of the consti¬
tuent organizations, was to pay over to
said Gould, personally, a part of the
unsecured debt claimed to be held by
him against tho Virginia Paseengcr and
Power Company; and It Is stated in Ex¬
hibit 17, filed with tho bill (Record, page
3351: "Tho release of said lease Is a part
of a general plan by which tho respond¬
ent seeks to reduce Its floating debt, and
put itself in a condition where It can
enjoy some of the benefits to accrue from
the· development of the water-power of
th. Appomattox River." And on page
342 It states that Frank Jay Gould Is
tho largest holder of loans to tho Vir¬
ginia Passenger and Power Company.
This agreement to convey to Frank Jay

Gould, for an Inadequate consideration,
property essential to the development of
the company, and practically to disin¬
tegrato the property of the Virginia Pas¬
senger and Power Company, was speci¬
fically agreed to by the Board of.Dlroctors
of the Virginia Passenger and Power
Company, as Is .shown from the admis¬
sion of tho company In Exhibit 17, filed
as part of the bill, on pago 3.3 of tho
printed record, when«. It is stated: "There¬
upon this respondent, through its Hoard
of DIroctors, at a meeting theroof attend¬
ed by. eight of Its nine directors, includ¬
ing the four directors resident In Vir¬
ginia, accepted the offer of tho Charlotto
and Prince Edward Electric "Railway
nnd Improvement Company (copy herein¬
before filed with this answer) for the
sale to that company of the several prop¬
erties desired by it, for the said purpose
of developing tho Appomattox water-
power, owned by this respondent."
Thus it nppenrs from tho allegations of

the bili, and exhibits niod therewith, that
eight of the directors of the Virginia
Passenger and Power Company (exclud¬
ing, wo presume, Frank Jny Gould, the
other director, to whom the conveyance
was to be made) actually consented, for
practically no consideration, to convey to
the Charlotte and Prince Edward Elec¬
tric Railway and Improvement Company,
which was owned by said Frank Jny
Gould, the property of the Virginia Pas¬
senger nnd Power Company, covered by
Its mortgage, absolutely ossontiat to Its
development, thereby practically de¬
stroying the Virginia Pnssenger and
Power Company, and putting into .tho
hands of Mr. Gould personnlly. through
the Instrumentality of the Charlotte and
Prlnco Edward Electric Railway and
"Improvement Company, owned hy him,
the absolute control of all of the prop¬
erty on the Appomattox River nnd the
Intorurbnn Uno. And ln all this tho bill
charges the directors, In offect, colluded
with Frank Jay Gould
Tho court, in its opinion"; gaos on to

say: "The allegation tluy. tho directors
havo alwayB been subfforvlent to his
wishes, and havo, ln offect, colluded with
him In the acts of spoliation charged to
have been committed by him on the prop¬
erty and assets of the company, and that
they are wholly subservient to his will
and wishes are not averments of fact,
but tho conclusions of tho complainant,
based upon facts which are not alleged,
and upon which, If alleged, the court
might draw different conclusions. Nono
of the directors except Frnnlt Jay Gould
uro charged with deriving any benefit
from ids alleged wrongdoing, nr mndo
pnrtles to tho suit."
Tbo bill states tue acts that ara com¬

plained of, aß aboye sot forth, but whloh
are not alluded to by tho court, and al¬
leges ns a fact ..mt in those various
nets tho Board of Directors colluded with
Frank Jay Gould; and wo respectfully
submit that these are as explicit allega¬
tions of fact as to the relations and at¬
titude of tho directors toward Frank Jay
Gould, and toward the company, as Is
possible to bo made In any _;«ise. Tiiu
wrongs dono or threatened are speci¬
fically set forth, and tho charge is made
that in nil oí »hose allegation« the Board
of Directors colluded with said Gould.
In thn fìtti American nnd English En¬

cyclopedia of Daw, under the head of
"Collusion," giving the definition of the
word, it is said: "It has bren defined as
nn agr.^oment hetiveen two or more per¬
sons unlawfully to defraud a person of
his rights by tho forms of law, or to
obtain nn object forbidden by law."
In this onso tbo attempt was made on

the part of Frank Jay Gould to have
transferred to him personally the prop¬
erty of the Virginia Pnescnger and Pow¬
er Company, absolutely essential to its
existence, and the Board of Directors
of the company asreod to make the con¬
veyance., although tho property was
wiioii.v covered by the mortgage of the
company, and the professed ob¿eot of

making the transfer was to apply the I
small amount ot proceeds that wns ob·
talned to thn liquidation, pro tanto, ot
tho unsecured debts of tho company,
held by said Gould. If thc disposition
bo exhibited by the Board of Directors
to favor Frank Jay Gould ln his trans¬
actions with tho compnny, to the utter
exclusion of the Interests ot tho com¬
pany, Is not distinctly shown by these
proceedings, It seems to ue It would be
hard to conçoive of a coro In which such
conclusions could be arrived at.
If tho request had boon made to the

director-i, or to the company Itself, to In¬
stitute prooofrdlngs, It must have been
futile, for It .simply would have been ask¬
ing them to go Into court and sot aside
and annul their own action.
In tho case of Eldred v. American

Palnco Car Company (N. J.), 09 Fed.
Rop., 168, the suit was brought by an
Individual stockholders to set asido a

proposer! transfer of assets. Which was
about to bo made Ih pursuance ol a reso¬
lution of the Board of Dlroctore; and
tho court, maintaining tho right of a pri¬
valo .stockholder to sue, saysi
"As has boen said, tho transfer of the

assotB by Dcnham was triade by him
under the orders of the Board of Direc¬
tors of thn Maine compnny, under the
advice ot counsel. Tho charge Is thai In
giving such order tho Board of Directors
actc-l ultra vires. Surely It would be a
more matter of form, subserving no good
purpose, to call upon the Board of Di¬
recto,*) of tho Maine company to In¬
stitute proceedings for tho nurposo of
declaring Its own acts lllegnl. · « · ·

But, as Is well snld, 'wlien the hill and
Its averments shows the controversy Is
substantially between cltlzcne of differ¬
ent statns. and there la no collusion, all
of the ends of thc rule nro met. To re¬

quire more would bo to exalt tho moans
above the· end.' I am of opinion that
tho demurrer should be overruled, and
thn defondnnts required to answer."
In tlio caso ot Poung v. Alhnmbra Min.

Company (111.), 71 Fed. Rep., 810, suit
was brought by a stockholder against thc
corporation and the directors, alleging
that the majority of the directors, In con¬

spiracy with others, woro attempting
through nn authorized noto of the com¬

pany and the processes of the court
thereon to fradulently traivsfor tho own¬

ership of thn property from tho stock¬
holders to themselves, and the court,
«ustnlnlng tho right of the Individuili
stockholder to sue, saye.
"Dut whore tho bi1' ln all Its aver¬

ments, shows that tho controversy in
substantially between citizens ot differ¬
ent States, and that ther-» Is no collti-
.iion. all of tho ends of the rules are

already met, To require more would
he to exalt thc means abovo tho end.
. · · t If a stockholder who has boen
shorn of his Interest by his trustees can¬

not bring suit to arrest their fraudulent
doing, there Is no Justice In" laws. If en¬
titled to bring such suit at all, It Is a

substantial right, which opens to him
such a forum hs any other substantial
right can Invoke. It would be a parody
upon the statute, and the rule to hold
that this substantial right must be lait
unless the victimized stockholders can,
within the timo left, get together the
guilty parties and demand of them a

suiti against themselves.a suit Implying
their own business and moral turpitude.
Such a proceeding every senslblo man
out of the court of Justice knows would
never b<j complied with. For the fore¬
going reasons, tho demurrer will bo over¬
ruled."
In tho caso ot tho County of Tazewell

v. Farmers' Loan and Trust Company
(111.), 12 Fed. Rep., 752. suit was brought
by a stockholder against the compnny
and was demurred to, and it was Insisted
that tho bill must allege that the stock¬
holder had requested the company to
sue. In reply to this contention, the
court say_s:\
"In support of this view,' the court Is

referred to Hawes v. Contra Costa AVa¬
ter Company, decided at the last term
of the Supremo Court of tho United
States. Upon examining th«*1. opinion in
that case, It Is seen that the right of a

stockholder to sustain a suit In his own
name upon a cause of action existing
in the corporation Itself will be recog¬
nized when tho suit relates to a fraudu¬
lent transaction, 'completed or contem¬
plated by tho acting managers In connec¬
tion -with some other party, or among
themselves, or with other shareholders,
as. will result In serious Injury to the
corporation or to the Interest of tho other
shareholders."
Alter enumerating ouiur c«»_b m mu-n

tho right exists In stockholders to sue,
the Supremo Court said: "Possibly other
cases may arise ln which to prevent Irre¬
mediable Injury or a total failure of
Justice the court will be Justified ln exer¬
cising its power." The bill, It is truç,
does not show any formal application to
tho Board of Directors that action bo
taken in tho name of the corporation to
redress the wrong alleged to have been
dono .complainants and other stockhold¬
ers, but it" does show a condition of
things touching the control of the cor¬
porato affairs by those interested in their
active management, as would have ren¬
dered such a formal application an Idlo
ceremony. Under the circumstances de¬
tailed In thc bill, the exlstenco of which
must, on this hearing, bo assumed, and
in view of the injury which might have
resulted from- delay of suit. It was not
reasonable to require such previous ap¬
plication to be made to the Board of Di¬
rectors.
In thc case of Barr v. Pittsburg Plate

Glass Company (Ponn.), 40 Fed. Rep.,
412, suit was brought by a stockholder
against the corporation and the directors
It was charged.that tho defendants had
entered into an unlawful and fraudulent
act in furtherance of their individual
Interests, which would destroy or serious¬
ly Impair tho value of the property of
tho corporation; that tho dlroctors and
their co-defendant stockholders held sev¬
en-tenths of the stock, and that they
had procured tho vote of the stock¬
holders authorizing the directors to carry
out tho project. Tho court. In sustain¬
ing the bill, says;
"The corporation Itself Is a real defend¬

ant, the bill praying for an Injunction
to restrain It from consummating the al¬
leged fraudulent transaction. The bill
alleges not only thnt all th'e directors are

noting in their own interests and in
fraud of ¿ho rights of the plaintiff,
but al.o that they and their co-conspira¬
tor (a del'enrtnnt herein) togethor hold,
seven-tenths of tho stock of tho corpora¬
tion, and, further, thnt thoy havo pro¬
cured a vote of the stockholders, author¬
izing them to carry out the contemplated
fraudulent project. In .view, then, of
theso allegations which, for the present,
we must accept as true, It would bo most
unreasonable to defeat tho plaintiff's suit
because the bill does not show a previous
effort on big part to obtain redress with¬
in-the corporation by an appeal for Im¬
mediate action to' the directors or stock¬
holders."

In the caso of Brlnckorhoff v. JQostwick,
&c, 88 New York, 62. suit was brought
by ono of tho stockholders, charging that
tho directors had negligently permitted
the money In bank to be stolen; that
they had permitted various Insolvent por-
Bona and corporations to overdraw their
nccounts, and had loaned money to Irre¬
sponsible parties without secjirily, and
hnd employed ? dishonest cashier. Tho
bill was demurrod to, and the court,
In maintaining tho bill, says:
"Thn action to recover such losses ns

beforo observed should, In genomi, bo
brought In the name of tho corporation;
but, If It refuses to prosecute, the stock¬
holders, who are tue real parties In In¬
terest, will bo permitted to sue In their
own names, making tho corporation a
defondant. (69 ?. Y·., 164.) And that
course of prooeedlng is also allowed If
it appears that tho corporation -is still
under the control of those who must
bo mado tho defendants in the suit. (See
Butts v. Wood, 37 ?. Y., 817; Robinson v.
Smith, 3 Paige, 228.)

In such cases a demand upon tho cor¬

poration to bring tho suit would be mani¬
festly futile and unnecessary. A suit
prosecuted under tho direction and con¬
trol of the'very partios against whom
tho misconduct Is alleged and recovery
1b sought would scarcely afford to tho
shareholders tho remedy to which thoy
are entitled, and the fact that the de¬
linquent parties are still ln control of
the corporation Is. of Itself sufficient to
entitle the shareholders to suo In their
own names, (Hodges v, Now England
School Company, 1 R. I., 812; Heath V.
Erie R. R·. 8 Blatc.hf., 3-17.)

If they could not,bo permitted In such
casas to assert their own rlglits In a.

court of equity, tho directors, so long
as they remained In ofBco, could sot them
at defiance."
-Jn tlw case of >Velr v, Bay State Gas
Company. 01 Fed. Rep,, (HO, tho suit was

brought by two stockholders against tho
corporation, and the president and such
of tho directors as were known. The
court, in sustaining tho bill, say:

"It might bo concerted, If tno solo
ground of equitable Jurisdiction set up
was that of fraud, and of fraud uiio_-od

lo have been perpetrated by mere
strangers to tho complainants, thil It
would, certainly with respect to some
of tho«e allegations, and possibly as to
all of them, Mt defective for lack of defl-
nlteness In specifying the fraudulent nets
complained of. Hut tlie defendants nre
not mere slrnngor.i, nnd tho csho pre¬
sented is not simply one of fraud. Tlie
complainant.*! nre members of the Hay
State Gas Company, Delaware, and th«
defendants, other thnn that compnny,
tire officers thereof. The latter are trus»
tees for the corporation nnd for It»
stockholders. Thoy are accounting par¬
ties. To require them to account Is hut
to compel them to give information con¬
cerning the management nnd affairs of
the corporation which It Is their duly to
possess, and which thc complainants are
entitled to have. According to the bill,
this Information lui.-, been repeatedly
soughl, but has always benn refused· or
the demand thereof evaded; and a fcourt
of equity, whose Interposition has In con¬
sequence been Invoked, would bo de¬
plorably Impotent If It were true that
persistence In such refusal must mo tnl-
eraterl by It, merely because tho facts
respecting which disclosure ha."i boen de¬
nied, cannot without It be absolutely
stntcd."
In the cose of Weldcnfeltl v. S. R. R. R.

,Compnny (Penn.), <8 Fed. Rop., 616, suit
wns brought by a stockholder to enjoin
a rival company from appropriating part
of Us works, and It was charged that
tho directors of tho company, for whose
benefit the BUlt wu» Instituted, had fur¬
nished the other compnny with knowledge
or certain defects, whereby tho location
of the Injured company became Invalid,
and the court, In sustaining tho bill, says,
at page «20:
"No contract relation« are Involved In

HiIb case. The nttempt la to strip the
company of Its property, In which the
complnlnnnt as a stockholder has a di¬
rect Interest, and there Is such a dis-
regard of duty nnd non-performance of
manifest official obligation, amounting to
what the law considers a breach of trust,
that It Is a ente in which tho stock¬
holder hns a right to Interfere. It does
not Involve a discretion us to the bring¬
ing oC suit, which ought properly to be
left to tho Judgment of the Board of
Directors, or of the majority of the
stockholders, for fear a portion of the
corporate property and tno exercise of
the franchises of the company over tho
route In question are In Jeopardy, and
its officers, in disregard of their duty, are
consorting with Its enemies, and furnlBh-
Ing them with Information as to defects
In Its rights to the use of the route.
While the question Is not entirely free
from doubt yet I think sufficient Is
shown hy tho complainant to givo him
a standing In tlilw application."
In the case of Earle v. Beatilo, A.c.,

nailway Company (Wash.), 50 Fed. Rep.,
909, suit was brought by tho stockholders
of the company against the corporation.
Its trustees and the Northern Pacific
Compnny, to enjoin the further appro¬
priation of, the first named railroad com¬
pany's property by tho latter under a
trafile agreement, and thc court. In sus¬
taining the bill, says:
"Tho trustee*! and managing officers of

the Seattle. Lake Shore and Eastern
Company cannot, while eervlng as subor¬
dinate officers and employes of tho
Northern Pnclfic Railroad Company, call
that company to nn account, nor proceed
contrary to the wish of that company,
without Jeopardizing their personal In¬
terests. The case Is, therefore, excep¬
tional, and I think that thc complainants
havo a rfeht to maintain thn suit, al¬
though they have not applied for pro¬
tection to tho Board of Trustees."
In the case of Stevens v. Davison, 18

Gratt., 819, the suit was brought by Jos¬
eph Davison, one of thn stockholders, on
behalf of hlmBolf and other stockholders,
to set n***lde a lease which he said had
been fraudulently made. The court sub-
tnlned thc bill and does not anywhere
Indicate that In sueh a ease aa that,
where the action was really to redress
tho alleged wrongdoing of" the company,
through Its directors, there was any obli¬
gation upon the stockholder to show
that he had made any application to the
directors themselves to redress It.
In ? note to thn ca.se of Mack v. De-

bbrdelcben Coal and Iron Company. 9 L.
R. ?., 654, the law Is laid down as fol¬
lows:
"It tho corporation Is still under the

control of the same. directors, one or
more of the stocknolders may sue In
-miitv in hnhalf of themselves and others
Blmillarly Blliiüted," and refers, as sup¬
porting this proposition, to tho follow¬
ing cases: e

Noali v. Hill, 1_ Cal., 145.
Allen v. Curtis, 26 Conn., __*>.
Colqultt v. Howard. 11 Go-, d5ß.
Peabody v. Flint, 6 Allen, 62.
Flint and Bnyllss v. Orme, l Freem. Ch.

Miss.. 101.
Greaves v. Gouge, 69 ?. Y., 354.
Spcrlng's Appeal, 71 Penn., ti
Mussina v. Goldthwaite, 34 Tex., 125.
Coleman v. Eastern County R. R. Com¬

pany. 10 Beav., 1.
Mason v. Harris, ti. R-. U Ch. Div., 97.
Monier v. Hooper's Tel. Company, P.

R., 9, Ch. Div., 350.
Davlson v. Tulloch, 3 Macq., 783.
But It also states the law to be as

follows:
"If the corporation Is .still under the

control of those who must be the de¬
fendants In the suit, the stockholders,
who are the real parties In interest, will
be permitted to filo a bill in their own

names, making the corporation a party
defendant," citing:
Heath v. Erie Railway Company, 8

Blntchf., 391.
Hersey v. Veasle, 24 Maine, 1.
Hodges v. Now England Screw Com¬

pany. 1 R. I., 312.
Anderton V. Wolfe, 41 Hun.. 671.
Robinson v. Smith, 3 Paige., 222.
And, In explanation of the reason why

this rule Is adopted, it Is further stntcd
a.s follows:
"It would be wholly contrary to estab¬

lished principles of Justice to permit the
authors of a wrong to conduct a litiga¬
tion against themselves as agents of the
complainant," citing:
Crumllsh v. Shenandoah Valloy Rail¬

road Company, 2S Vf. Vii., 633.
Morawetz on Prlv. Corp., Sect, __..

Peabody v. Flint, 0 Allen, -2.
Brewer v. The Boston Theatre, 101

Mass.. 378-387.
In view of the authorities cited above,

nnd 'being .firmly i.onvlnccd* that thn
j-oMrt has not fully Weaned .all the
fncts set out In the bill and exhibits
which nre ndmltted to be true by tho
demurrer, and relying upon such of tli.H^
facts as nre now specifically pointed out,"
your petitioners pray that they may be
granted a rehenrlng, and that the Judg¬
ment of tho Hustings Court of tho city
ot Petersburg may bo affirmed.

ALEXANDER HAMILTON,
RICHARD B: DAVIS,
L. ti. LEWIS,
WM. B. McILWAlNE,

Counsel for Petitioner.
,???. E. FISHER,
'CHARLES HALL DAVIS,
PHILIP ROGERS.

Petitioners.

The Columbia Visible
Standard Typewriter

Double and Single Keyboard*;,

The only VISI 131.13 Typewriter that sac¬
rifices NOTHUN'O for visibility.
The only Typewriter Biiuruntoeil against

cost of repairs for FOUR YEARS with an
exchange value ot mio.half of QniaiNAl,
COST.
The only Typewriter with a* Mlmniea-

graph and Pnrngru'ih attachment
The only Typcrltcr that can be lined by

any one without Instruction or the expensa
of a stenographer.
A trial will convince you of It» i-uporiorlty.'
Will -hip to uny responsible party for
trial, express prepaid, Write for cata¬
logues and testimonials.
*The Columbi»

Typewriter Mfg-Co.,
No. 712 E, Main Street,

RICHMOND, VA.,
?· ?. Clowet, Manager,


